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FOREWORD 


G lory to Allah Who has raised the people of knowledge 
to high ranks (al-Mujadila 11:58) and made it manifest 
signs in the chests of those who were given knowledge (al- 
c Ankabüt 29:49)! Blessings and peace on our liegelord 
Muhammad, the bringer of staggering miracles, who foretold 
everything to come, and upon his Family and Companions, 
who unleashed, in the defense of Religion, tongnes like razor- 
sharp swords, and upon whoever followed them of the 
trustworthy imams and ulema! To proceed: Tmly it is part of 
the immense favor Allah has bestowed upon Muslims that 
“He made the ulema inheritors of the Prophets,” 1 and that 
He has made ready in every period, out of such ulema, “those 
of upright character who will repel from the Religion the 
distortions of the extremists and the pretenses of the liars.” 2 
Among those ulema is the author of this book, Shaykh Gibril 
Fouad Haddad, who has acquired knowledge with an 
unbroken chain back to the Prophet—upon him blessings 
and peace—and kept close company with me in my classes for 
many years in the lands of Sham, adding the pursuit of self- 
purification to that of knowledge, and joining adornment to 
renunciation, until he became one of the binding proofs of 
Allah Most High over humanity and one of His signs 
proclaiming truth. 


A Prophetic hadith narrated by Abü al-Darda’ in al-Bukharï and the Sunan. 
From a hadith narrated by Abü Hurayra, Abü Umama, Usama b. Zayd, Ibn 
c Umar, Ibn Mas £ üd, Abü al-Darda’, c AlI, Jabir b. Samura and Mu c adh and 
graded sohïh by Ahmad and al-'AIa’I, cf. al- al-Khatlb, Sharaf ashdb al-hadïth, 
ed. c Amr f Abd al-Mun c im Salïm, 2 vols. (Jeddah: Maktabat al- c Ilm, 
1417/1996) 1:67-68 no. 51; Ibn £ Abd al-Barr, al-Tamhid, introduction; al- 
c Ala’I, Bughyat al-multamis fi subdHyydt hadith Mdlik b. Anas, ed. Hamdl al- 
Salafï (Beirut: c Alam al-Kutub, 1405/1985) pp. 34-35. 



He has now confronted the Kharijites 3 of our time, who 
dubbed themselves the organization of the Islamic State— 
although they are as alien as can be conceived from the spirit 
and substance of Islam, and as acutely opposed to its aims 
and objectives as can be imagined—and has authored this 
book rebiting them on the qnestion of burning by fire, 
showing with firm proofs that such an act is contrary to the 
all-clarifying Qur’an and opposed to the Sunna of the master 
of Messengers, upon him blessings and peace. In this regard 
he has cured sickness and quenched thirst; he has brought 
forth the brightest light and the luminous truth. 

I had brought up this issue and analyzed this problem in my 
book 4 Refuting ISIS, which I wrote in Arabic as well as 
English—somewhat briefly and succinctly, as required by the 
subject-matter of the book—and in which I addressed the 
crimes of the “dogs of hellfire.” 5 I had concluded that 
exacting revenge from the enemy by burning him with fire 
is categorically prohibited in Islam, having been made so by 
the Prophet—upon him blessings and peace—and that its 
status was that of an abrogated ruling, as understood by the 
accomplished experts. The arguments of those who assert 
that it is allowed are false and rejected. Their minds are 


On the sect of the Khawarij see Thomas Sizgorich, Violence and Belief in late 
Anliquity: Militant Devotion in Christianity and Islam (Philadelphia: University 
of Pennsylvania Press, 2009), pp. 212-225; Hannah Hagemann, History and 
Memory: Kharijism in Early Islamic Historiography, unpub. diss. (Edinburgh, 
2014); Keith Lewinstein, Studies in Islamic heresiography: the Khawarij in two 
Firaq traditions, unpub. diss. (Princeton, 1988); Nathan Spannaus, The 
Azdriqa and Violence among the Khawarij, unpub. thesis (Harvard, 2007); and 
Sulayman al-Ghusn’s 2009 al-Khawdrij. 

Shaykh Muhammad al-Yaqoubi, Refuting ISIS: Destroying its Religious 
Foundations and Proving it has strayed from Islam and that fighting it is an 
obligation, 2nd ed. (Herndon, VA: Sacred Knowledge, 2016) pp. 26-28; 
Inqadh al-umma: fatwa mufassala fi ithhdt anna Dd‘ish khawarij wa-anna 
qitdlakum wdjib, 5th ed. (Herndon: Sacred Knowledge, 1437/2016) pp. 70- 
71. On al-Yaqoubi’s book see also below, Chapter 9. 

Part of a Prophetic hadith stating, “Kharijites are the dogs of hellfire.” 
Narrated from Ibn Abï Awfa and Abü Umama by Ibn Majah (Iflitdh, bah fi 
dhikr al-Khawdrij), al-Tirmidhi ( Abwdb tafsïr al-Qur’an, wa-min sürat Al ‘ Imrdn , 
hasan) and others. 



narrow and only reach a limited range. It is necessary, 
however, to warn that some of die jurists famed for perspi- 
cacity have made diis very mistake, among diem Ibn al-Qasim 
(132-191/750-807) die author of the Mudawwana 
(Compilation) on the school of Imam Malik, whose direct 
student he was. Following in his trail was Khalll b. Ishaq (d. 
767/1366) in the digest relied upon in the Maliki school and 
famous as Mukhtasar Khalïl. Yet Imam Malik never stated the 
permissibility of incineration! Only Ibn al-Qasim conjectured 
his discourse to signify other than what it meant, and the 
jurists of Andalusia treated Ibn al-Qasim’s words as if they 
were the Seven Oft-Recited, 6 so whatever he said was an 
authoritative reference for jurists and a pillar of reliance in 
fatwa and juridical rulings. This is hut one example among 
others in which one of the past ulema erred in something 
which none of the later scholars endorsed in their fatwas, as 
the mere fact that some position is mentioned in a book 
does not mean it is allowed to follow it, nor does it mean 
that it can be made a fatwa and put into practice. Then 
came the followers of ISIS, the Kharijites of this time— 
complete strangers to the bases of legal inference and 
absolute ignoramuses in the principles of fatwa and juridical 
exertion. They just picked and chose, among the sayings of 
the jurists, whatever suited their sick souls, their feeble wits, 
and their message built on hatred and vengeance. That is why 
it is imperative for us to start over the writing of fiqh —sacred 
jurisprudence—in order to suppress the likes of such 
mistakes, which appeal to dolts. 

The author of the present work lias thus stepped forward to 
continue what I had begun and expose what I had left unsaid. 
He excelled in disposing it in the best order and showed tme 
originality in what he detailed and brought to completion. 
Therefore, I ask Allah Most High that He reward him in the 
best way for this rebuttal and clear exposition; that He cause 
readers of all faiths to benefit from this book; and that He 


6 


A Quranic expression glossed as referring to the Fatiha, the First Chapter. 



take unto the fold of His mercy and good pleasure all the 
martyrs who feil victims to the organization of ISIS. Our last 
plea is Glory to Allah, the Lord of the worlds! 

The servant of knowledge 
Shaykh Muhammad al-Yaqoubi 
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Preamble 


CONTEXTUALIZING THE CRIME OF 
INCINERATION AND THE SIDE ISSUES 
OF APOSTASY AND SODOMY LAWS 


“We narrate that the Prophet—upon hm blessings and 
peace—forbade that anyone be tormented with the torment 
reserved for Allah. So this is what we hold; and we do not 
burn anyone, whether alive or dead, ” 

Al-ShafTl. 

“Whoever kills byfire is not to be killed by it in turn. ” 

Ibn al-Majishün. 

“As for burning an unbeliever after he is made prisoner and 
burning an apostate, the scholars universally consider it 
impermissible. ” 

Al-Baghawï. 

“Once the enemy are overpowered, it is not permissible to 
burn them with fire. There is no dispute over this that we 
know of. ” 

Ibn Qudama. 

O n February 3, 2015 a highly cinematic video emerged 
online showing the 26-year-old Jordanian airforce 
pilot Muath Safi Yousef Al-Kasasbeh, reportedly 
downed over Raqqa Province in Syria on 24 December 2014 
and captured by Islamic State of Iraq and Shdrn affiliates (ISIS 
or IS), identifying himself by name and rank, describing 
military facts—such as precise mission details, aircraft 
technology and air bases used by Arab and Western anti-IS 
coalition members—then being burnt to death in an open-air 
location in front of IS onlookers. The video was put online 
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under the title “Healing the Believers’ Chests” 1 and was 
denounced as innovatively gruesome and “a shocking 
provocation of the world with a new type of savagery;” 2 as a 
justification for Islamophobia; 3 and as a photoshop hoax by 
the former Mufti of Egypt Ali Gomaa, who viewed it as anti- 
Islam propaganda, and some Western analysts, who viewed it 
as an IS recruiting tooi. 4 Another burning video was released 
on December 22, 2016, this time of two Turkish prisoners of 
war, and elicited similar reactions with the depnty prime 
minister of Turkey again suggesting a hoax. 5 


1 http://www.badiranet.com/up/videos/daach.mp4 (the title is mentioned at 
3’). The video has been posted in full by Fox News ever since: 
http://video.foxnews.eom/v/403058397700 1/warning-extremely-graphic- 
video-isis-burns-hostage-alive. All websites are cited as of 1 August 2016 
unless otherwise noted. The title is a reference to the Quranic verse, Fight 
them! Allah shall punish them at your hands, and rout them, and give you victory 
over them, and heal the chests of a nation of believers (al-Tawba 9:14), a verse that 
calls for the fighting of those of the Meccans who had broken their treaty 
with the Muslims in the year 8/629. 

o 

4 http://www.bbc.com/news/world-middle-east-31 129416 and 

http://www.raqqa-sl.com/Pp =763. Another outlet described the video as “a 
first of its kind in the way Daesh [another name for IS] treats its hostages” 
http ://www.badiranet. tn/?p =1818. 

Q 

° http://www.raymondibrahim.com/20 15/02/03/fatwa-islamic-state-justifies- 

burning-pilot-alive/ and the article “Muslims! Is burning a penalty which 
Islam affirmed or prohibited?” The intended answer is the first: 
ahewar.org/ debat/ show. art. asp Paid=454037. 

4 http://www.youm7.eom/story/0000/0/0/-/2055503; 

http://www.thomaswictor.com/the-jordanian-pilot-was-not-burned-alive/; 
http://21 stcenturywire.com/2015/02/08/misfire-the-burning-of-captured- 
pilot-kasasbeh-staged-propaganda-coalition-airstrikes/; and 
https://leaksource.info/2015/02/04/jordanian-pilot-kaseasbeh-burned-alive- 
by-islamic-state-jordan-executes-is-requested-prisoner-rishawi-in-response. 
The video’s “terror technology” matched the graphics used in the popular 
video game “Grand Theft Auto 5”: 

http://assabeel.net/local/item/90150-^^-^Pj-^jJ-^*JJ\-o‘yVjiiV-jj-wa]Wc.liui-hd 

^ https://www.yahoo.com/news/turkey-says-no-confirmation-burned-soldiers- 
claim-152638830.html as of 28 December 2016. For more on the 2016 
video see analysis and documentation below, chapter 8. 
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A fourth aspect received little analysis beyond journalistic 
articles and social media comments, 6 namely the two videos’ 
ostensibly Islamic argument, encapsulated towards the end of 
the 2015 video in a one-line quotation attributed to the 
maverick Syrian theologian Ahmad b. c Abd al-HalIm al- 
Harranl (661-728/1263-1328), known as Ibn Taymiyya, and 
in a single Quranic verse on retaliation in the 2016 video, as a 
claim for the licitness of the publicized burning alive of war 
captives as tit-for-tat reprisals and for deterrence, an 
argument developed in prior and concurrent pro-IS literature 
Online and in print. 

This work identifies, situates and assesses such arguments 
within the context of the early sources, specifically the Qur’an 
in over 40 verses and more than 70 Hadiths (including non- 
Prophetic reports), as well as Sunni juristic scholarship, all 
from the strictest perspectives of Islamic hadith scholarship 
and jurisprudence. It will address some of the questions these 
arguments raise in relation to certain prohibitive cautions in 
the conduct of jihad—specifically the aspect of talion reprisals 
(qisds, qawad )—and the application of criminal penalties 
( hudüd ), such as the several Quranic verses urging restraint in 
retaliation and the several sound hadiths that prohibit the use 
of fire against human beings. Answers will be proposed to the 
questions whether, in light of such evidence, the Prophet at 
any time legitimized live burning or ratified its permissibility 
in any way; whether any of his Companions actually used or 
advocated such an act in war or in peace; whether later jurists 
allowed the burning of enemies as a retaliatory and/or 
deterrent measure in the laws pertaining to the conduct of 
war and criminal penalties; and whether such an act was ever 


E.g., David Kibble, “Beheading, Raping, and Burning: How the Islamic 

State Justifies lts Actions,” Military Review (March-April 2016) pp. 28-35; 

https://www.washingtonpost.com/news/morning-mix/wp/2015/02/04/the- 

chilling-reason-the-islamic-state-burned-a-jordanian-pilot-alive/; 

https://www.reddit.eom/r/exmuslim/comments/3bzn0g/ahkam_on_using_fire 

_as_qisas_clearing/; http://almakhazin.com/2015/02/09/isis-burning-pilot- 

alive-not-qisas/ 
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meant as a live execution, or was to be applied only after 
death, as an exemplary desecration. 

A reader raised apprehensions that this book, particularly 
chapters Five and Six, might be misconstrued to suggest that 
“if apostates and sodomites are to be killed anyway, burning a 
body whether alive or dead is simply irrelevant” and that “it 
will be used by the ill-intentioned to say: while Muslims are 
against burning people, their Prophet and his closest 
companions okayed the killing of gays and people who 
decided they didn’t want to be Muslim anymore.” The same 
reader feared the book might be viewed, because of these two 
chapters, as “confirming that Islam lias to kill certain people 
due to their personal preferences and not because of some 
crime.... Sometimes, some things are best left unsaid.” 
Another reader said that while the chapters 

offer a sense of completeness to the book, they will 
trigger a whole other set of discussions. People have 
no frame of reference for what is discussed there. 
Rather than focus on the argument being presented— 
the illegitimacy of burning—they will instead focus on 
lapidation and decapitation, etc., interrogate Muslims 
whether they believe this should happen, and 
[adduce] it to people inadequately prepared to 
receive even a well-presented answer. ... It is possible 
to retain the argument against burning without 
discussing entirely what is in those chapters. 

Understandable as these cautions might be, this work is not 
about the rationale of Capital punishment in Islam and its 
niodalities,' nor is it a critique of the modern-world relevance 


On these issues see Muhammad Iqbal Siddiqui, The Penal Law of Islam 
(Lahore: Kazi, 1979); Muhammad Cherif Bassiouni, ed., The Islamic Criminal 
Justice System (New York: Oceana, 1982); Matthew Lippman et al., Islamic 
Criminal Law and Procedure: An Introduction (New York: Praeger, 1988); 
“Punishment under Islamic Law,” in Hong Lu and Terance D. Miethe, 
Punishment: A Comparative Historical Perspective (Cambridge and New York: 
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of the statutory/criminal penalties known as hudüd. 8 
Nevertheless, this writer’s understanding is that in the 

Prophetic Hadith, Capital apostasy is simply not referred to 
nor conceptualized as a private choice that concerns an 
individual exclusively, but as a treasonable public 
challenge of the Muslim polity, evinced in its defmition as 
djjl “leaving Islam, fighting Allah 

and His Messenger,” 9 JcliiJJ üjlill “leaving one’s 

religion, parting with the congregation .” 10 A third report 
States even more explicitly, 

^_jl,!-?*>■ ^ \a3 

40^" i' 1 33 J4-J i' 1 3^ 

“The Prophet—by Allah!—never killed anyone except 
for one of three reasons: foul murder; adultery after 


Cambridge University Press, 2005) pp. 155-193; and the works by 
Anwarullah and Oudah referenced further down, in Chapter 2. 

For recent attempts to rethink hudüd legitimacy and applicability see 
Abdullah and Hassan Saeed, Freedom of Religion, Apostasy and Islam 
(Burlington: Ashgate Publications, 2004); the ulemaphobic 2005 essay at 
http://tariqramadan.com/an-international-call-for-moratorium-on-corporal- 
punishment-stoning-and-the-death-penalty-in-the-islamic-world; 
Muhammad Hashim Kamali’s 1997 Freedom of Expression in Islam’, Abdullah 
Saeed’s 2006 Interpreting the Qur’dn: Towards a Contemporary Approach. 
Rethinkers tend to misrepresent ulema aproaches as divorced of 
contextualization and themselves as the torch-bearers of a more relevant, 
“progressive” Islam although they often lack rigor in sourcing and 
interpretation. Contra: see Ahmad Rashad Tahün, Hurriyyat al- c aqïda fil- 
sharVat al-Isldmiyya (Cairo: ïtrak lil-Nashr wal-TawzP, 1998); Muhammad 
Sa c Id al-Bütl, al- c Uqübdt al-Isldmiyya wa- c uqdat al-tanaqud baynahd wa-bayna 
md yusammd bi-tabFat al- c asr (Kuwait: al-Majlis al-Watanl, 2002); and 
critiques of Kamali at https://traditionalislamblog.wordpress.com 
/2011/08/11/prof-hashim-kamali’s-religious-pluralism-reconsidered; and 

http://www.livingislam.Org/k/cfei_e.html 

Narrated from £ A’isha by N ( Tahrïm al-damm, salb ), AD {Hudüd, al-hukm fi- 
man irtadd) and others. 

Narrated from Ibn Mas c üd by B {Diydt, qawl Allah ta c dld “anna al-nafsa bil- 
nafs”), M (Qasdma, mdyubdh bihi damu al-Muslim) and others. 


10 




6 


Gibril Fouad Haddad 


marriage; or fighting Allah and His Prophet together with 
apostasy from Islam .” n 

The above position is nothing new: al-TahawI equated 
apostasy with enmity against the state ( haraba ); Ibn al- 
Mulaqqin, commenting on the defmition of apostasy as “leav- 
ing one’s religion, parting with the congregation,” said an 
apostate does so “integrally, while Kharijites and highway 
robbers do so partially.” 12 Others explicitly equated apostasy 
with revolution, high treason and social disintegration. 13 The 
late Iraqi-American Azharite legal theorist Taha al- c Alwam 
published one of its most articulate expositions in recent 
times, No Compulsion in Religion: The Problematic of Apostasy and 
Apostates. 14 


Narrated in mursal (missing die Companion-link) mode by the Tabi l ï Abu 
Qilaba al-Jarmï by B ( Diydt , qasüma); my emphasis. 

1 O 

Ibn al-Mulaqqin, al-Mu‘ïn c ala tafahhum al-Arba c ïn , ed. Daghash al-'Ajami 
(Kuwait: Maktabat Ahl al-Athar lil-Nashr wal-Tawzi\ 1433/2012) p. 205, 
citing Ahmad al-Qurtubï’s al-Mufhim li-md ushkila min talkhis kitdb Muslim. 

IQ 

Al-Tahawï in F (12:269) on the position that the apostate is killed on the 
spot: SjcjII tóJo ST jójI ^ “the status of one who 

recants from Islam is the same as that of an enemy of the state ( harbï) who is 
cognizant of the call to Islam;” Ibn Taymiyya, Majmü‘at al-fatdwd li-Shaykh 
al-lsldm Ibn Taymiyya , ed. ‘Amir al-Jazzar and Anwar al-Baz, 3rd ed., 37 vols. 
(al-Mansüra, Egypt: Dar al-Wafa’, 1426/2005) 20:59. Mahmüd Shaltüt, al- 
lsldm c aqïda wa-sharFa, 17th ed. (Cairo: Dar al-Shumq, 1411/ 1991) p. 281; 
Sayyid Sabiq, Fiqh al-Sunna, 3 vols. (Cairo: al-Fath lil-I'lam al-‘Ai'abi, n.d.) 
2:290-291. Kamal al-Din Qari, al-Ridda an al-lsldm (Damascus: Markaz al- 
Raya, 1426/2005) pp. 293-366; and Shï c ï authorities in Husayn al-Kliishn, 
al-Fiqh al-jind’ï fil-Islam: al-ridda namüdhajan (N.p.: Mu’assasat al-Intishar al- 
‘Arabi, n.d.) pp. 23-34, 109-112. Yaqoubi, Inqadli (pp. 120-122) lists more 
hadiths treating revolt as apostasy. 

14 al-‘Alwanï, Ld ikrdha fil-dïn: Ishhdliyyat al-ridda wal-muriaddin (Cairo: 
Maktabat al-Shumq al-Dawliyya, 2003); English version: Taha Jabir 
Alalwani, Apostasy in Islam: A Historical and Scriptural Analysis, trans. Nancy 
Roberts (Herndon, VA: International Institute of Islamic Thought, 2011); 
see, e.g., pp. 1-2 and 65. The work was predictably pilloried in Wahhabi 
rebuttals such as ‘Abd Allah Ramadan Müsa, al-Radd c ald al-Qaradawï wal- 
Juday ‘ wal-^Ulwdnï (Dahüd, Iraq: al-Athariyya lil-Turath, 2009) and Salih 
‘Ali al-'Umayrïnl, al-Ridda bayn al-hadd wal-hurriyya (Riyadh: Dar al- 
Tadmuriyya, 1434/2013). ‘Alwanï's book, to be sure, is marred by flaws, but 
is nevertheless essential reading on the issue. 
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In light of the above three explicit hadithic stipulations and 
the commentary literature, it is strange to find it objected that 
the statuting of apostasy as a Muslim’s politicized high 
treason rather than as his or her personal choice to recant 
“has no precedent arnong the jurists.” 15 This claim was rebut- 
ted in no uncertain terms by the late Syrian scholar 
Muhammad Sa c !d al-Bütl in a 2012 fatwa. 16 That it certainly 
had precedents arnong the jurists is glaring in the fact that 
many of the books of jurisprudence and Hadith expound the 
rulings and proof-texts that pertain to apostates in the 
sections on just war (jihad), international relations ( siyar ), or 
rebels (bughdt) rather than those on statutory penalties 
(hudüd). 

It would be anachronism for such precedent to be couched in 
terms of separation of church and state. Historically, the 
Capital ruling on apostasy was equated frorn inception with an 
imperative of communal self-preservation against disintegra- 
tion and was only of late demonized as coercive justice against 
freedom of thought. The three patent hadiths cited above to 
that effect are, moreover, congruent with the propounding of 
free choice and principled rejection of coercion expressed in 
verse after verse of the Qur’an in the matter of embracing the 
religion. 1 ' It is in this spirit that the Qur’an States, There is no 
compulsion in religion: truth stands clear from error (al-Baqara 
2:256), and if your Lord willed, those on earth would have 


1 * > Cf. Tahün, Hurriyya (p. 374) and the Mauritanian scholar 1 Abd Allah b. 
Bayyih in his gentle critique of al- c AlwanI: 
http ://www. eltwhed .com/vb/showthread .php?11628- 

J Lo 

http://naseemalsham.com/ar/Pages. php?page=readFatwa&pg_id=36468&b 
ack=8928 

1 ' As masterly demonstrated by Shaykh Mahmud Shaltut (1893-1963) in his al- 
Qur’an wal-qitdl (Qur’an and fighting), which has received several English 
translations. 
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believed—all of them to the last one; are you going to compel people 
to become believers? (Yünus 10:99). Ibn c Abbas, al-Tabari and 
the majority of the scholars deemed these verses muhkam 
(unambiguous and unabrogable for all time), a coherent 
position both transmission-wise and content-wise. 18 Their 
human limited-liability meaning is confirmed by no less than 
26 additional verses. 19 Al-Bütl also remarked that individual 
“conscientious” apostates were historically let be—even Ibn 
al-Rawandl (d. 293/906 or 298/ 911)—and were suppressed 
only when they formed a threat to the polity, as in the so- 
called Apostasy Wars. 20 All this is a far cry frorn the suggestion 
that Islam, whether as a religion or as a law, condones the 
killing of “people who decided they didn’t want to be Muslim 
anymore.” 

As for anti-sodomy laws, they did not bear on “the killing of 
gays” bnt rather on the criminalization of anal (and, in Judeo- 
Christian tradition, oral 21 ) intercourse regardless of sexual 


10 See ‘Alam al-Dm al-Sakhawi, al-Tawd al-rasikh fil-mansukh wal-nasikh in his 
Jamdl al-qurra wa-kamdl al-iqrd’, ed. ‘All Husayn al-Bawwab, 2 vols. (Mecca: 
Maktabat al-Turath, 1408/1987) 1:269; Mustafa Zayd, al-Naskh fil-Qur’dn: 
dirdsa tashn‘iyya tdrikhiyya naqdiyya, 3rd ed., 2 vols. (al-Mansüra: Dar al-Wafa, 
1408/1987) 2:512 no. 705; Makkl al-Qaysï, al-Idah li-ndsikh al-Qur’dn wa- 
mansükhih, ed. Ahmad Farhat (Jeddah: Dar al-Manara, 1406/1986) pp. 193- 
194; Ibn al-Jawzï, Nawdsikh al-Qur’dn, ed. Muhammad Ashraf Malibarl 
(Medina: al-Jami‘a al-Islamiyya, 1404/1984) 217-220. 373; Muhammad b. 
‘Al! al-Ghamidï, al-Marwiyyüt wal-dra fil-naskh min khildl Tafsir Ibn Jarïr al- 
Tabari, unpub. diss. (Mecca: Jami‘at Umm al-Qura, 1420/ 1999) pp. 153- 
154; and Mustafa Ibrahïm al-Zalaml, al-Tibydn li-raf ghumüd al-naskh fil- 
Qur’dn ([Sulaymaniyya:] Nashr Ihsan, 2014), pp. 141-143. 

See Zayd, Naskh (1:424-429 nos. 584-587), on the “Verse of the Sword.” Al- 
‘Alwanï numbers them at “more than 200 verses:” Apostasy in Islam (p. 130). 
90 

See https://www.youtube.com/watch?v=EonUAQ3ztgM as of 29 December 
2016. Ibn c AqIl said, “I wonder how he [Ibn al-Rawandl] never got killed.” 
It was also said he repented before death. See al-Dhahabl, Tdrïkh al-Isldm 
wa-wafaydt al-mashdhïr wal-aHdm, ed. c Umar c Abd al-Salam TadmurI, 2nd 
ed., 53 vols. (Beirut: Dar al-Kitab al- c ArabI, 1410/1990) 22:85-88. 

91 .. 

- Particularly in the United States: Encyclopedia of Crime & Justice, ed. Joshua 
Dressler et al., 4 vols. (New York: Macmillan Reference USA, 2002) 
4:1470b, entry “Sex Offenses: Consensual,” par. “Sodomy” and Encyclopedia 
of Crminology, ed. Richard A. Wright and J. Mitchell Miller, 3 vols. (New 
York: Routledge, 2005) 3:1723b, entry “Victimless Crime.” 
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orientation. 22 In Islamic law, as this book shows (cf. chapter 
6), they applied to married couples, a fortiori outside of 
wedlock, a fortiori same-sex couplings, including tribadism. 23 
Sodomy as a Capital offense is a Levitical law that carried the 
death penalty in Europe until the second half of the 19th 
century. 24 

lts decriminalization in the West began after the French 
Revolution 25 (together with that of blasphemy) although it 
remained a crime in England and the United States for two 


99 

44 Even if, in the West, “the practical consequences of the law are limited to 
same-sex activity .... despite their apparent applicability to heterosexuals.” 
Encyclopedia of Crime &Justice (4:1470b-147 la). 

OQ 

40 “In ecclesiastical law sodomy typically referred to a vague, sometimes 
comprehensive category of sexual practices that lack pro-natal objectives, 
including, for example, nonreproductive heterosexual acts and bestiality, as 
well as homosexual practices.” Encyclopedia of Crime Cf Justice (2:798b, entry 
“Homosexuality and Crime”). In reality the language was never so genteel 
but included terms such as “the detestable and abominable crime against 
nature” in its descriptions, cf. ibid. (4:1470b, entry “Sex Offenses: 
Consensual,” par. “Sodomy”) and Peter Damian’s Book of Gomorrha. 

94 

4 “If a man lies with a male as with a woman, both of them have committed an 
abomination; they shall surely be put to death; their blood is upon them” 
(Lv 20:13). The effort to recast the homosexual ethos as central rather than 
abhorrent to Western culture (in the neo-Renaissance spirit of Werner 
Jaeger’s Paideia: The Ideals of Greek Culture, for example) shows an odd 
distantiation from the Israelite heritage so as to squarely blame not merely 
Christianity but specifically Roman Catholicism for the anti-homosexual 
tradition: “The roots of the political and philosophical traditions of the 
West are in a society deeply affirmative of homosexual relations of the 
mentor-acolyte model.... Yet the modern Western tradition has suppressed, 
denied, and appropriated this homoerotic heritage consigning it to sin, 
sickness, or crime. The gradual shaping and consolidation of Christian 
doctrines into the canon law of the Western church articulated by medieval 
theologians, and the propagation and enforcement of these views by the 
Roman Catholic Church from the twelfth to fourteenth centuries and 
onward replaced the heroic friendships valued by the ancients with the idea 
of the sodomite .” Encyclopedia of Crime Cf Justice (2:798b). Of similar relativism 
is the idea that homosexuality—as a term and as a concept—“is a 19th- 
century invention:” Encyclopedia of Criminology (2:704a and 705a, entry 
“Homosexuality”). Cf. Khaled El-Rouayheb, Before Homosexuality in the Arab- 
Islamic World, 1500-1800 (Chicago : University of Chicago Press, 2005). 

See entry “Code pénal de 1791,” http://dictionnaire.sensagent.leparisien.fr/ 


25 
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more centuries, until the 1957 Wolfenden Report , 26 the ensuing 
Model Penal Code in the US and Sexual Offences Act 
Amendment in the UK, and finally the 1973 American 
Psychiatrie Association’s demedicalization of homosexuality 
(in the sense of same-sex sexnal activity), no longer even 
defmed as a disease—as Freud had done—much less as a sin 
or a crime. 27 Still, in the US, “approximately twenty sodomy 
statntes remained on the books at the close of the twentieth 
century.” 28 Even as recently as in 2013, when a Baton Rouge 
representative filed a bill that would repeal the state of 
Louisiana’s unenforceable anti-sodomy law, the bill was voted 
down as counter to the state’s values. 29 The expectation that, 
despite the lack of such religiocidal moments as 1789 and its 
aftermath in Islamic civilization and the intensely text-and- 
consensus-centric nature of Islamic legal thought, Islamic 
morality should censor its proof-texts and history so as to 
appear to sanction sodomy as “personal preference and not 
sorne crime” once again screams anachronism—and 
globalism. 

More to the point of this book, burning a human being alive 
or dead can never be made “simply irrelevant” by other 
issues, because the act says too much about the authors of 
such an act as a community, as a nation and as a civilization. 
To conclude, four aspects need to be kept in mind for a 


Great Britain, Committee on Homosexual Offences and Prostitution, The 
Wolfenden Report (New York: Stein and Day, 1963). 

27 American Law Institute, Model Penal Code: Proposed Official Draft 
(Philadelphia: The Institute, 1962); Sexual Offences Act Ch. 60 (London: Her 
Majesty’s Stationary Office, 1967); “It was not until the American Psychiatrie 
Association removed homosexuality from its Diagnostic and Statistical 
Manual of psychiatrie disorders in 1973 that it ceased to be defmed as a 
mental ailment.” Encyclopedia of Criminology (2:705a). 

oo 

Encyclopedia of Crime & Justice (4:1470b). “Until 1961, adult consensual 
sodomy was illegal everywhere in the U.S. In 2001, it remained criminal in 
17 States. Out of those, four (Arkansas, Kansas, Oklahoma, and Missouri) 
criminalize only same-sex sodomy.” Encyclopedia of Criminology (3:1723b, 
entry “Victimless Crime”). 

OQ 

^ http://www.usatoday.com/story/news/nation/20 14/04/21/12-states-ban- 
sodomy-a-decade-after-court-ruling/7981025/ 
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proper understanding of the book at hand with regard to the 
rest of the two readers’ reservations. 

First, misunderstanding regarding the subject-matter of a 
book and its objectives is unavoidable. It is beyond the 
author’s power to preclude it. Decontextualization has long 
been a favored device of demagognery and demonization of 
the other, and now rules supreme from the lairs of IS to the 
bandwidths of the internet, from psendo-scholarship to fake 
news. The task of not facilitating it for “the ill-intentioned,” 
“the nastiest elements,” or Islamophobes who might want to 
misuse these contents or claim they lend legitimacy to 
criminals, is not achieved through the concealment of 
documentation bnt through its recontextualization and 
through clarifications such as this disclaimer and the subtitle 
of this book. If “people have no frame of reference for what is 
discussed,” it is hoped that this contribution will help fill such 
a gap. 

Second, this book is a methodical, comprehensive and critical 
look at the evidence on the specific single issue mentioned in 
the title and presented in the first three paragraphs of this 
preamble. It is not about the status of apostates and 
sodomites in the SharTa, nor about misapplications of 
SharTa law or misgnided verdiets of execution invoking that 
status, all of which predate IS. To address the reality of such 
injustices or the proper understanding of the entire 
administration of justice with regard to the early textual 
evidence is beyond our scope. 

Third, this book is not intended for the general public. The 
subject matter is the raw textual evidence that would serve to 
defme the boundaries of some of the toughest martial, 
judiciary and moral legal rulings imaginable, and it is meant 
as an exposé of a specific claimed application of them for the 
deviant criminal pathology that it is. It began as a 3,000-word 
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online reply to a Muslim questioner 30 meant to address a 
specific fear that such is part of Islam when it is not; it is not 
out to address every other fear as well because that is another 
story for another day. The methodology is history and hadith 
criticism. It is intended as a training-tool and a reference- 
work for a specialized audience, to be distilled by the latter to 
their own non-specialized circles. It is a book ulema will grasp 
and from which it is hoped academies can benefit, while many 
will fmd it indigestible. Only its conclusions are intended for 
general consumption; however, on their own, they would 
remain unsubstantiated, as they build on the entire book. 

Last, chapters 5 and 6 clinch the positive claims made in all 
the previous chapters that burning is impermissible, by 
additionally (i) showing that burning was never the practice; 
(ii) showing the inclusion of even post-mortem burning 
among proscribed and reprehensible acts; (iii) tackling the 
reports on Abü Bakr al-Siddlq and c AlI b. Abl Talib to that 
effect; (iv) showing that their decisions in this respect were 
not viewed as the indisputable enforcement of a “divine 
ruling conveyed by the Prophet” (hukm tablïghï) hut as 
discretionary governance (siyasa shar c iyya) and as the conduct 
of state (imdma kubrd). To remove these two chapters would 
not only obscure the relevant body of evidence connected to 
the title of the book hut also weaken the logic of the whole 
with regard to those precious points. While on the surface “it 
is possible to retain the argument against burning without 
discussing entirely what is in those chapters,” it would in 
reality constitute a mortal flaw to do so, because the reports 
and deviant claims these chapters thoroughly put to rest 
would then remain adduceable and harmful, and they could 
still be invoked against the argument of the whole book. 


30 


http://eshaykh.com/halal_haram/islam-and-burning-people-as-punishment/ 
as of 20 December 2016, originally posted in July of the same year. 



